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Abstract

The research deals with the concept of "information product", especially computer
software and artificial intelligence systems, and analyses its technical and legal
nature and the producer's responsibility for its defects. It explains that the debate
over the classification of software began in the eighties, as legislation and the
judiciary differed between considering it as mere software instructions, a stand-
alone product, or part of computer hardware. With the development of technology,
the need for a more accurate classification of this software increased, especially
with the emergence of artificial intelligence systems. The research highlights the
challenges of legal adaptation of software in different legislations, as its legal
protection varies between intellectual property laws, criminal laws, and judicial
rulings. It also discusses the new European directive on liability for defective
products, which recognizes software as an independent product, and determines the
producer's responsibility for its defects. The research also deals with the concept of
information defect compared to traditional defects in physical products, explaining
that software may be subject to defects in design, manufacturing (setup), or lack or
deficiency in warnings. The research raises fundamental questions about the
possibility of applying traditional product liability standards to information
products, especially with regard to assigning responsibility when damage occurs
due to a fault or defect in the software or artificial intelligence system. In
conclusion, the research proposes adopting the concept of "information product",
with the development of legal frameworks that accommodate its hybrid nature, and
determine the responsibilities of producers and users according to the levels of risk
control. It also emphasizes the need to update legislation to keep pace with rapid
developments in artificial intelligence, - especially - with regard to liability for
unexpected errors and independent decisions of these systems.
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(°) Article 4. (1) ‘product’ means all movables, even if integrated into, or inter-connected with, another movable

or an immovable; it includes electricity, digital manufacturing files, raw materials and software.

(%) Article 7. 1. A product shall be considered defective where it does not provide the safety that a person is

entitled to expect or that is required under Union or national law.;
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(1) R v Whitely [1993] FSR 168 (CA)

Muais a3l NZ case of Dixon v, [2016] 1 NZLR 678. (%)
Benjamin Hayward, What’s in a Name? Software, Digital Products, and the Sale of Goods, SYDNEY LAW REVIEW,
VOL 38, 2016: pp, 441-462. P 443-444,
(2%) 15 U.S. Code § 2301 -Definitions
(%) Article 1245-2, Création Ordonnance n°2016-131 du 10 février 2016 - art. 2.
(%) Article (2) Directive -85/374 -EN -Product Liability Directive -EUR-Lex (europa.eu)
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(**) Department of Trade and Industry, ‘Guide to the Consumer Protection Act 1987: Product Liability and Safety
Provisions’, 2001, p. 5. Guide to the Consumer Protection Act 1987: Product Liability and Safety Provisions | PDF
| Consumer Protection | Safety.

(%) Consumer Rights Act 2015, c.15, s2 (9).

.eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31985L0374 :dx> g3l oo (2) 83l a3 (29)

(¥) KRONE — Verlag, European Court of Justice (2021, No. C-65/20), paras 36—37.
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Deimanté Rimkuté, Al AND LIABILITY IN MEDICINE: THE CASE OF ASSISTIVE-DIAGNOSTIC Al, BALTIC JOURNAL

OF LAW & POLITICS,A Journal of Vytautas Magnus University , VOLUME 16, NUMBER 2 (2023).p.65.
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(39) Article 4: ‘product’ means all movables, even if integrated into, or inter- connected with, another movable or
an immovable; it includes electricity, digital manufacturing files, raw materials and software; Directive (EU)
2024/2853 of the European Parliament and of the Council of 23 October 2024 on liability for defective products
and repealing Council Directive 85/374/EEC (Text with EEA relevance).

(31) K Alheit, Delictual liability arising from the use of defective software: comparative notes on the positions of

parties in English law and South African law, The Comparative and International Law Journal of Southern Africa,
JULY 2006, Vol. 39, No. 2 (JULY 2006), pp. 265-308.p.267.
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“product” means any goods or electricity and (subject to subsection (3) below) includes a product which is

comprised in another product, whether by virtue of being a component part or raw material or otherwise;
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Winter v. G.P. Putnam's Sons, 938 F.2d 1033 (9th Cir. 1991). Winter v. G.P. Putnam's Sons, 938 F.2d 1033 (9th Cir.

1991): Justia.

(3%) K Alheit, Delictual liability arising from the use of defective software: comparative notes on the positions of
parties in English law and South African law, The Comparative and International Law Journal of Southern Africa,
JULY 2006, Vol. 39, No. 2 (JULY 2006), pp. 265-308.p.267.

(%) Aetna Cas. And Sur. Co. v. Jeppesen Co.642 F.2d 339 (9th Cir. 1981).

Byillall plasyl ] 6ol Las Tronio Tgpar g3 L)l g puad T Tams Tniis Lty (g8 Guatll iy Blaio 137 sLiab (39
Salomey v Jeppesen [1983] 707 F 2d 671. .lguSly auor 895 lgalaxiy Juzmo
(3¢) Toby Constructions Products Pty Ltd v Computer Sales Pty Ltd<1983.
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(37) Beta Computers (Europe) Ltd v Computer Sales Pty Ltd See: D Rowland, ‘Liability for Defective Software: (1991)
22 Cambrian LR 78.

(%) JUDGMENT OF THE COURT (Fourth Chamber), 16 September 2021. The Software Incubator (europa.eu)

(*°) South Central Bell Telephone Co. v. Barthelemy, Louisiana Supreme Court, 643 So. 2d 1240 (1994).

(*%) Roy Alan Cohen, Self-Driving Technology and A autonomous Vehicles: A Whole New World for Potential
Product Liability Discussion, IADC PROD. LIAB. COMMITTEE NEWSLETTER (Int'l Ass'n Def. Counsel), May
2015, at 332, available at http://pbnlaw.com/media/540169/Cohen-IADC-Product-LiabilityMay-2015.pdf;
see also Jeffrey K. Gurney, Article, Sue My Car Not Me: Products Liability and Accidents Involving
Autonomous Vehicles, 13 U. ILL. J. L. TECH. & POL'Y 247, 259 (2013). See Joseph L. Reutiman, Defective
Information: Should Information be a "Product" Subject to Products Liability Claims? 22 CORNELLJ. L. & PUB.
POL'Y 181, 195 (2012).
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(*') "Computer software may be considered a product, since it is usually received in the form of a program
stored on a magnetic disc, tape, or cartridge, and thus may be classified as a good."
Gary T. Walker, The Expanding Applicability of Strict Liability Principles: How Is a "Produce Defined? 22
Tort & Ins. LJ. 1, 2 (19.
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St Albans City and DC v International Computers Ltd [1996] EWCA Civ 1296

(*3) Cahenv. Toyota Motor Corp., 147 F. Supp. 3d 955, 958 (N.D. Cal. 2015).
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Pamela Samuelson, Others. (1994) A MANIFESTO CONCERNING THE LEGAL PROTECTION OF wlodl ol

COMPUTERPROGRAMS. Columbia Law Review. December, 94 Colum. L. Rev. 2308-2431.
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(") Nissan Motor Co. v. Nave, 129 Md. App. 90, 118, 740 A.2d 102, 117 (1999).
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